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ALBIN, J., writing for a Unanimous Court.

The Family Court terminated S.S.'s parental rights to her biological daughter, A.M.S. The Appellate
Division affirmed the termination, and S.S. does not challenge that determination.

When A.M.S. was born, her four older siblings had been removed from S.S.'s home. As A.M.S.
approaches her fourth birthday, she lives happily with the only family she has known, a foster family that wishes to
adopt her. A.M.S.'s four older siblings, now aged six, nine, thirteen, and sixteen, live with another family that has
already adopted them. Through the cooperation and caring of these two families, A.M.S. has been able to visit and
maintain a continuing relationship with her siblings.

The Law Guardian petitioned for certification on behalf of A.M.S. The Court granted certification, limited
solely to whether the Division of Youth & Family Services (DYFS) or the courts have an affirmative duty to ensure
that contact between siblings is maintained, even in a post-adoption context, when the siblings are in a separate
home.

HELD: Because a sibling relationship is not in jeopardy in this case, the Court has no genuine controversy before it
and therefore vacates the grant of certification as having been improvidently entered. The Court commends to the
Legislature's attention the important issues raised concerning the scope of sibling rights in the context of the Child
Placement Bill of Rights Act, N.J.S.A. 9:6B-1 to -6, the Grandparent and Sibling Visitation Statute, N.J.S.A. 9:2-
7.1, and the Adoption Act, N.J.S.A. 9:3-37 to -56.

1. The Law Guardian argues that A.M.S.'s right to visit with her adopted siblings should not be dependent on the
discretion of their respective families. Amicus curiae New Jersey Child Advocate supports that position, but adds
that siblings, even when adopted by separate families, possess a right of visitation under Article I, Paragraph 1 of the
New Jersey Constitution. DYFS, on the other hand, contends there is no constitutional right to post-adoption sibling
visitation and that enforceable post-adoption sibling visitation is inconsistent with the State's adoption laws and the
Grandparent and Sibling Visitation Statute. (pp. 3-6)

2. Case law and literature make it clear that we cannot underestimate the value of nurturing and sustaining sibling
relationships. The internal DYFS Field Operations Casework Policy and Procedures Manual and the Child
Placement Bill of Rights Act encourage both placement of siblings in the same home and sibling visitation for those
placed in separate homes. (pp. 6-8)

3. Although the Grandparent and Sibling Visitation Statute provides the framework for grandparent and sibling
visitation when it is in the best interests of the child, the Court has held that a natural grandparent does not have a
right of contact with grandchildren who have been adopted by a non-relative. The Court has not, however, had
occasion to consider whether the rights provided to siblings under the Child Placement Bill of Rights Act and the
Visitation Statute are still viable after parental rights have been terminated and the siblings have been adopted by
separate families. In addition, the Court has not addressed whether a child has a constitutional right to visit with a
brother or sister who has been adopted by another family. (pp. 8-10)

4. The Court is reluctant to address social issues of such paramount importance in a factual setting that raises no
legitimate dispute. It also is mindful that the courts should not reach a constitutional question unless its resolution is



imperative to the disposition of the litigation. If the issues were squarely before the Court, it would address them.
(pp.10-11)

5. The competing public policy concerns presented by the parties and amicus curiae would benefit from legislative
review. The state legislatures that have addressed the issue of sibling visitation after adoption have taken a variety
of approaches. Thus, our Legislature may have an interest in addressing the issues discussed here. The Court
expresses no opinion on the merits of the issues raised by the parties and amicus curiae. (pp. 12-14)

The Court VACATES its Order of certification as having been improvidently granted.

CHIEF JUSTICE PORITZ and JUSTICES LONG, LaVECCHIA, ZAZZALIl, WALLACE, and
RIVERA-SOTO join in JUSTICE ALBIN's opinion.
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JUSTI CE ALBI N delivered the opinion of the Court.

Too many children are born into hones where they are
negl ected or abused by unfit parents. Wen parents expose their
children to persistent peril, the State renoves the children
fromtheir homes to safeguard their welfare. |In the process,
the natural order of famlial relationships is often irrevocably
altered. In many cases, brothers and sisters are separated from
one another and placed in different foster hones. As they are
integrated into new famlies, the question arises whether the
separated siblings have a right to a continuing relationship
wi th one anot her.

In this case, the Famly Court termnated S.S.’s parenta
rights to her biological daughter, AMS. The Appellate
Division affirmed, and S.S. does not challenge the term nation
of her rights. At the tine of AMS.’s birth, her four ol der
si blings had been renoved fromS. S.’s hone. As AMS
approaches her fourth birthday, she lives happily with the only
famly she has known her entire |ife, a foster famly that |oves
and wi shes to adopt her. Her four older siblings, now ages siX,
nine, thirteen, and sixteen, live with another famly that has
al ready adopted them Through the cooperation and caring of
those two famlies, A MS. has been able to visit and nmaintain a

continuing relationship with her siblings.



A.MS.’s |law guardi an petitioned for certification,
chal | engi ng the permanency plan for AMS.’s future adopti on and
asserting the right of AMS. to sibling visitation in a post-
adoption setting. W granted certification “limted solely to
the issue of whether the Division of Youth and Fam |y Services
or the courts have an affirmative duty to ensure that contact
bet ween siblings is naintained, even in a post-adoption context,
when the siblings are in separate hones.” 185 N.J. 296 (2005).
We al so granted the notion filed by the New Jersey Child
Advocate to participate as am cus curi ae.

Because a sibling relationship is not in jeopardy in this
case, we have no genuine controversy and therefore we now vacate
certification as inprovidently granted. W comend to the
Legislature’s attention the inportant issues raised here
concerning the scope of sibling rights in the context of the
Child Placenent Bill of Rights Act, NNJ.S.A 9:6B-1to -6, the
Grandparent and Sibling Visitation Statute, N.J.S. A 9:2-7.1

and the Adoption Act, N.J.S. A 9:3-37 to -56.

l.
The | aw guardi an essentially argues that the right of
A MS. to visitation with her adopted siblings should not be
dependent on the discretion of their respective famlies. As of

the present date, those famlies have voluntarily cooperated to



bring AMS. together with her three brothers and sister. Using
this case as a vehicle, the | aw guardi an seeks to have this
Court establish an independent right to sibling visitation in
appropriate circunmstances, even against the will of the adoptive
parents. The | aw guardi an underscores “the inportance of
sibling relationships to children who are placed in the foster
care systenf and the reality that following a parental -rights-
termnation trial, the only remaining and lasting ties may be

t he bi ol ogi cal bonds between brothers and sisters. Thus, the

| aw guardi an subm ts that when maintaining sibling relationships
is at issue in a guardianship hearing, the trial court nust

consi der whether “continuing sibling contact is in the child's
best interests.”

Am cus curiae New Jersey Child Advocate supports the |aw
guardi an’ s position, but adds that siblings, even when adopted
by separate famlies, possess a right of visitation -- a right
to associate with one another guaranteed by Article I, Paragraph
1 of the New Jersey Constitution. The Child Advocate asserts
that “clinical research literature denonstrates that the sibling
relationship is of trenmendous inportance to children, who have
been renoved fromtheir homes due to abuse or neglect.” The
Child Advocate, however, notes that recognizing a fundanental
sibling right to association “could |ead to conflicts between a

child to be adopted, the child s sibling, and the putative



adoptive parents that a court would have to address and resol ve
at the time of adoption.” One exanple of a conflict that could
arise, according to the Child Advocate, is “when both siblings
wish to maintain the sibling relationship and the potenti al
adoptive parents do not agree to the nmi ntenance of that
relationship.” In such circunstances, the Child Advocate
suggests that the court mnmust “afford substantial deference to
the . . . child s constitutional right to maintain sibling
visitation.”

DYFS, on the other hand, contends that there is no
constitutional right to post-adoption sibling visitation.
According to DYFS, “existing constitutional law is clear that
the fundanental right to parent autonomy and privacy cannot be
eclipsed by the creation of a conpeting right for sibling
contact.” Moreover, DYFS reasons that “enforceabl e post-
adoption sibling visitation is not consistent wwth” this State’s
adoption laws or the Gandparent and Sibling Visitation Statute

as construed in In re Adoption of a Child by WP. & MP., 163

N.J. 158 (2000). DYFS urges that this Court not authorize
judges to inpose sibling visitation on adoptive famlies,

fearing that such a judicial remedy “woul d adversely effect
[DYFS s] ability to recruit and mai ntain adoptive parents.”

DYFS stresses that “once adoption is granted, the integrity of



the new fam|ly” unit is paranount and must be protected from

interference by relatives fromthe prior famly unit.

A

The inmportance of sibling relationships is well recognized
by our courts and social science scholars. In L. v. G, the
court stated that “[a] sibling relationship can be an
i ndependent enotionally supportive factor for children in ways
quite distinctive fromother relationships, and there are
benefits and experiences that a child reaps froma rel ationship
with his or her brother(s) or sister(s) which truly cannot be

derived fromany other.” 203 N.J. Super. 385, 395 (Ch. Div.

1985). According to that court, “[t]he bonds which devel op

bet ween brothers and sisters are strong ones, and are, in nost
cases, irreplaceable.” 1d. at 398. Sone nental health experts
believe that the sibling relationship can be “longer |asting and
more influential than any other, including those with parents,
spouse, or children[,]” and that “[when it is severed, the
fallout can last a lifetinme.” Nat’l Adoption Info.

Cl eari nghouse, The Sibling Bond: Its Inportance in Foster Care

and Adoptive Placenment 1 (1992),

http://ww. chil dwel fare. gov/pubs/f_siblin.pdf; see also Ellen

Marrus, “Were Have You Been, Fran?” The Right of Siblings to

Seek Court Access to Override Parental Denial of Visitation, 66




Tenn. L. Rev. 977, 987 (1999) (“[Qver the course of an entire

i fespan, siblings have significant influence on each other’s
lives. |If nurtured and mai ntai ned, these rel ationships can
provi de enotional security, affect the intellectual, social,
enotional, and noral devel opnent of one another, and offer
[ifetime conpanionship.”). Sonme conmentators have noted that
mai ntai ning sibling relationshi ps can provide a sense of
stability in the lives of abused children placed outside of
their natural homes. See, e.g., Mary Anne Herrick & Wendy

Pi ccus, Sibling Connections: The Inportance of Nurturing Sibling

Bonds in the Foster Care System 27 Child. & Youth Services Rev.

845, 851-52 (2005).

Case law and the literature nake clear that we cannot
underestinmate the value of nurturing and sustaining sibling
relationships. The Child Placenent Bill of Rights Act, N J.S A
9:6B-1to -6, and the internal DYFS Field Operations Casework
Pol icy and Procedures Manual encourage both placenent of
siblings in the same hone and sibling visitation for those
pl aced in separate homes. The Child Placenent Bill of Rights
Act provides, in relevant part:

A child placed outside his honme shal
have the followi ng rights, consistent with
the health, safety and physical and
psychol ogi cal welfare of the child and as
appropriate to the individual circunstances

of the child s physical or nental
devel opnent :



d. To the best efforts of the
appl i cabl e departnment to place the child in
the sane setting with the child s sibling if
the sibling is also being placed outside his
hore;

f. To visit with the child s sibling on
a regular basis and to otherw se nmaintain
contact with the child s sibling if the
child was separated fromhis sibling upon
pl acenent outside his honme, including the
provi sion or arrangenent of transportation
as necessary|.]

[N.J.S.A 9:6B-4.]
Additionally, the internal DYFS nmanual provides that “al
efforts [be] made to place siblings in the sane resource
(including [foster], pre-adoptive or adoptive) hone of the

sibling, if appropriate.” Il Field Operations Casework Policy

and Procedures Manual 8 1502 (Dec. 30, 2004). The DYFS policy

further states that “[s]ibling visitation nust be included in
the plan” devel oped “for every child in out-of-honme placenent.”
Id. § 1107.1 (Dec. 27, 2004).

N.J.S.A 9:2-7.1 provides the framework for grandparent and
sibling visitation when visitation is proven to be “in the best
interests of the child.” NJ.S. A 9:2-7.1(a). Significantly,
however, this Court has held that a natural grandparent does not
have a right of contact with grandchildren who have been adopted

by a non-relative under the Visitation Statute. See WP. &




MP., supra, 163 N.J. at 160, 168. W declared in WP. & MP

that the New Jersey Adoption Act, N.J.S. A 9:3-37 to -56, trunps
the rights of grandparents, as defined in NJ.S. A 9:2-7.1,
reasoning that “the conplete term nation of the biologica
parents’ rights” has “the logical effect of termnating a

bi ol ogi cal grandparent’s right to visitation.” WP. & MP.,

supra, 163 N.J. at 168. W have never directly addressed

whet her the same anal ysis and outcone would apply to a sibling.

I n other words, we have not had occasion to consider whether the
rights provided to siblings under the Child Placenent Bill of
Rights Act and the Visitation Statute are still viable after
parental rights have been terni nated and brothers and sisters
have been adopted by separate famlies.

Nor have we addressed whether a child has a constitutional
right to visit with a brother or sister who has been adopted by
another famly. Although we are not aware of any state court
that has recogni zed a sibling right of association under its
state constitution or under the Federal Constitution, sone
commentators assert that such a right does exist. See WIIiam

Wesl ey Patten & Dr. Sara Latz, Severing Hansel from Getel: An

Anal ysis of Siblings’ Association Rights, 48 U Mam L. Rev.

745, 778 (1994) (“[T]he historical and contenporary evi dence
supports a clear finding that sibling’ s association has been a

relationship historically endemc to the Anerican definition of



famly. Siblings, just like parents and children, should
clearly be held to possess an inherent, fundanmental |iberty
interest in continued contact and association.”); Angela

Ferraris, Comment, Sibling Visitation as a Fundanental Right in

Her bst v. Swan, 39 New Eng. L. Rev. 715, 734-35 (2005) (arguing

that siblings’ right to maintain contact with each other is

protected by right to privacy); Barbara Jones, Note, Do Siblings

Possess Constitutional R ghts?, 78 Cornell L. Rev. 1187, 1189,

1196-98 (1993) (suggesting that sibling’ s right to contact with
adopted brother or sister is enconpassed w thin fundanent al

liberty right to intimte associ ation).

B

The issues raised in this case are of profound inportance
and touch on far-reaching public policy concerns regarding
sibling rights and the intended scope of the Child Pl acenent
Bill of Rights Act, N.J.S A 9:6B-1to -6, the Visitation
Statute, N.J.S. A 9:2-7.1, and the Adoption Act, N J.S A 9:3-37
to -56. Here, however, wi thout the intervention of the courts,
we have two famlies that, in the best interests of their
chil dren, have cooperated to allow sibling visitation. Because
A.MS. continues to have contact with her adopted siblings, we

do not have in the traditional sense a controversy before us.

10



W are reluctant to address social issues of such paranount
inportance in a factual setting that raises no legitinmte

di spute. See, e.g., Gand Union Co. v. Sills, 43 N.J. 390, 410

(1964) (noting that there are “whol esone policy considerations
whi ch confine courts to actual controversies and di ssuade them
fromrendering abstract or advisory opinions” (citing

Proprietary Ass’'n v. Bd. of Pharmacy, 16 N. J. 62, 72 (1954))).

The record before the Fam|ly Court, noreover, contained no
expert testinony conparing the inportance of existing or
antici pated sibling bonds to the sanctity of the adoptive
famly.

W also are mndful that “[c]ourts should not reach a
constitutional question unless its resolution is inperative to

the disposition of litigation.” Randolph Town Cir., L.P. v.

County of Morris, 186 N.J. 78, 80 (2006) (per curiam) (citing In

re NNJ. Am Water Co., 169 N J. 181, 197 (2001); O Keefe v.

Passaic Valley Water Commin, 132 N. J. 234, 240 (1993); Donadio

v. Cunningham 58 N.J. 309, 325-26 (1971)). A . MS. has contact

with her siblings and therefore we have no reason to consi der
the associational rights argunent advanced by the Child
Advocate. |If the issues were squarely before us we would be
obligated to address them but ordinarily we should not decide

i ssues prematurely presented.

11



The conpeting public policy concerns presented by the
parties and am cus curiae would benefit fromlegislative review
In light of the goals of the Child Placenent Bill of Ri ghts Act,
the Visitation Statute, and the Adoption Act, the Legislature
may Wi sh to weigh the inportance of nmaintaining sibling
rel ati onships in the post-adoption context against the need for
protecting parental autonomy and the harnony of the new famly
unit, and ensuring the success of our adoption system

The state | egislatures that have addressed the issue of
sibling visitation after adoption have taken a variety of
approaches. Sone states allow a court to order sibling
visitation if it is in the best interests of the children
regardl ess of consent by adoptive parents.! Ohers entirely

prohi bit siblings from seeking post-adoption visitation.? Sone

! See, e.g., Ark. Code Ann. § 9-9-215(c) (providing sibling
visitation, if in best interests of siblings, for children who
were in state custody before adoption and whose sibling was not
adopted by sane family); Fla. Stat. 8§ 63.0427(1) (affording
right to child, whose parents’ rights have been terninated and
“who is the subject of a petition for adoption,” to have “court
consi der the appropriateness of postadoption conmuni cation or
contact . . . with his or her siblings”); Mass. Gen. Laws ch.
119, 8§ 26(5) (allowng court, if in best interests of child, to
“ensure that children placed in foster care who are separated
fromsiblings . . . have access to, and visitation rights wth,
such siblings” in pre-adoption and post-adoption context); Nev.
Rev. Stat. 8 125C. 050 (granting siblings “reasonable right to
visit”); Nev. Rev. Stat. § 127.171 (allowi ng court to grant
child “reasonable right to visit” siblings as condition of
adoption).

2750 I1l. Conp. Stat. 5/607(a-5)(2) (prohibiting “sibling of a
parent whose parental rights have been term nated through an
adoption proceeding” frompetitioning for “visitation rights”);

12



authorize a court to enforce a sibling visitation consent

agreenent entered into by adoptive parents.® Yet others only

Va. Code Ann. 8 63.2-1215 (providing that blood relatives
“shall, by final order of adoption, be divested of all |egal
rights and obligations in respect to the child including the
right to petition any court for visitation with the child”).

3 See, e.g., Cal. Fam Code § 8616.5(b) (1) (allow ng “adopting
parent or parents, the birth relatives, including the birth
parent or parents, and the child [to] voluntarily enter[] into a
witten agreenent to permt continuing contact between the birth
relatives . . . and the child if the agreenent is found by the
court to have been entered into voluntarily and to be in the
best interests of the child at the tinme the adoption petition is
granted”); Cal. Welf. & Inst. Code 8§ 366.29(c) (providing for
enf orcenment of post-adoption sibling contact agreenents if
“[t]he party seeking the enforcenent participated, in good
faith, in nmediation or other appropriate alternative di spute
resol ution proceedings regarding the conflict, prior to the
filing of the enforcenent action” and “[t]he enforcenent is in
the best interest of the child’); Ind. Code § 31-19-16.5-1
(granting court discretion to order post-adoption sibling
visitation if in best interests of child and adoptive parents
give consent); La. Child. Code Ann. art. 1269.1 to 1269.7
(all owi ng continui ng contact agreenments for sibling visitation);
Mil. Code Ann., Fam Law § 5-308(a), (f) (permtting enforcement
of agreenent for post-adoption relative visitation); Mnn. Stat.
§ 259.58 (“Adoptive parents and a birth relative or foster
parents may enter an agreenent regardi ng comruni cation with or
contact between an adopted mi nor, adoptive parents, and a birth
relative or foster parents . . . .”7); NM Stat. 8 32A-5-35(A
(all om ng adoptive parents to agree to allow contact between
adoptee and relatives); N Y. Soc. Serv. Law 8§ 383-c(2)(hb)
(permtting adoptive parents to enter into agreenment for sibling
visitation); Ckla. Stat. tit. 10, 8§ 7003-5.6f(A) (“If a child
has resided with a birth relative before being adopted, the
adoptive parents and that birth relative my enter into an
agreenent pursuant to the provisions of this section regarding
conmuni cation with, visitation of or contact between the child,
adoptive parents and the birth relative.”); O. Rev. Stat. 8§
109. 305(2) (permtting witten agreenent, approved by court,
regardi ng continui ng contact between birth relatives and child).

13



permt non-bindi ng agreenents for post-adoption sibling
visitation.*

Thus, the Legislature may have an interest in addressing
the issues discussed here. W express no opinion on the nerits

of the issues raised by the parties and am cus curi ae.

.
Based on the | ack of a genuine controversy and on the
l[imted record presented in this case, we vacate our order of

certification as inprovidently granted.

“ See, e.g., Alaska Stat. § 25.23.130(c) (permtting visitation
after adoption between adoptee and “that person’s natural
parents or other relatives”); Colo. Rev. Stat. 8 19-5-210(7)
(“I'n cases involving the adoption of a child who is part of a
sibling group, but who is not being adopted with his or her
siblings, in addition to issuing a final decree of adoption, if
t he adoptive parents are willing, the court may encourage
reasonabl e visitation anong the siblings when visitation is in
the best interests of the child or the children.”); GChio Rev.
Code Ann. § 3107.62, 3107.63, 3107.65 (authorizing non-binding
open adoption agreenents); S.C. Code Ann. 8§ 20-7-1770(D) ("The
validity of the final decree of adoption is not affected by an
agreenent entered into before the adopti on between adoptive
parents and bi ol ogi cal parents concerning visitation, exchange
of information, or other interaction between the child and any
ot her person.”); Tenn. Code Ann. 8§ 36-1-121(f) (allow ng

unenf orceabl e agreenments in which “the adoptive parents permt,
in their sole discretion, the parent or guardian of the child
who surrendered the child or whose rights to the child were
otherwi se term nated, or the siblings or other persons rel ated
to the adopted child, to visit or otherw se continue or naintain
a relationship wth the adopted child”); W. Stat. Ann. tit.
15A, 8§ 3-706(e) (“The validity of a decree of adoption issued
under this title may not be challenged for failure to conply
with an agreenent for visitation or comrunication with an
adoptee.”).

14



CH EF JUSTI CE PORI TZ and JUSTI CES LONG LaVECCH A, ZAZZALI,
WALLACE, and RI VERA-SOTO join in JUSTICE ALBI N s opinion.
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